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For thjp*Ddtendant, 

R.J. Reynolds Tobacco Company: 
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' J«^|es, Day, Reavis & Pogue 

tl Louisiana Avenue, N.W. 
Washington, DC 20001-2113 
mM$ 2) 87 9-3939 
| : ^02) 626-1700 (Fax) 


Also pifeae^t: 

^""R:&leigh Ellison, Videographer 


i 


* * * 

Videotaped Deposition of ERNEST J. 
FACKLEMAN, taken by the Plaintiffs, at Womble, 
Carlyle, Sandridge & Rice, 200 West 2nd Street, 11th 
Floor, Winston-Salem, North Carolina, on the 12th day 
of July, 2001, at 9:58 a.m., before Laura P. Ream, 
Court Reporter, Notary Public. 
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PROCEEDINGS 

VIDEO TECHNICIAN: The time is 9:58. 

This begins Tape 1 of the deposition of 
ERNIE fackleman being taken in the matter regarding 
cigarette price-fixing litigation. The case name is 
Hoiidav^ jjEho lesale Hardware — Holiday Wholesale 
Grocery-Company, et al, versus Philip Morris, Inc., 
et al. '.Iss is being heard in the U.S. District 

$5 

Court 3 r the Northern District of Georgia, Atlanta 
Divisii-jji, ^DL Docket Number 1342, Civil Action No. 

$ s 

0:0 ':f^D447-JOF. If the taking attorney would 

. i fiti odccias^iinself for the audio record. 

MR. LACY: Tom Lacy from Chitwood & Harley 
on bel|ali,«pf plaintiffs. 

^VIDEO TECHNICIAN: Thank you. 

MR. HARLEY: Craig Harley from Chitwood & 
Harley on^behalf of the plaintiffs. 

VIDEO TECHNICIAN: Thank you. 

MR. FOUNTAIN: Edwin Fountain of 
Jones, Day for the witness and for R.J. Reynolds 
Tobacco Company. 

VIDEO TECHNICIAN: Thank you. The court 
reporter may place the witness under oath. 

Whereupon, 
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ERNEST J. FACKLEMAN, 
having been duly sworn, 
was examined and testified as follows: 


EXAMINATION BY COUNSEL FOR PLAINTIFFS 
BY MR. LACY: 

Q. Mr. Fackleman, would you state your full 
name ior the record, please. 

A. Ernest J. Fackleman. 

Q. And your current address? 

A. [DELETED] 


j. Are you currently employed? 

I 

A. :*m self-employed. 

Q. What's the name of your company? 

M ,Group F-64, Inc. 

Q T |And when did you form Group F-64, Inc.? 

A. 1997, I believe, was the incorporation 
date. [ 

Q. Was that after you left RJR? 

A. Yes. 

Q. And what does Group F-64, Inc. do? 

A. We're a marketing consulting company. 

Q. Do you do any work on behalf of anyone in 
the cigarette industry? 

A. We do. 
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Q. Who do you work for? 

A. R.J. Reynolds. 

0. Anybody else? 

A. No. 

Q. Have you ever had your deposition taken 
before, Mr. Fackleman? 

Ah- T testified before a federal grand jury a 

few years r , go. That's the only time. 

f"' 

Q. slas there an indictment issued from the 
federal grind jury? 

Al An indictment being...? 

lid anything come after your testimony? 

A. : No. 

Q\ ffikay. No other depositions of any type? 

A. No. 

0.We'll just go over some of the ground 
rules. l.‘m going to be asking you questions. The 
court (reporter is going to be taking down everything 
I say and everything you say. It’s easier on her if 
we allow each other to finish my question and your 
answer. 

A. Okay. 

Q. If you don't understand any of my 
questions, let me know and I'll try to restate it. 

If you don't say anything, I'm going to assume that 
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you understood my question; is that fair? 

A. That's fair. 

Q. If you need to take a break for any reason, 
let me know and I'll be happy to do so. And unless I 
specifically tell you otherwise, the time period 
we're going to be referring to is May 1992 through 


February 2000. 

Af okay, 

s s|ll right? Are you on any medication that 
could gtiact your testimony today? 

A? Mo. 

. iAay. Did you attend college? 


B.S 


did. 


q; '.^ere did you attend college? 

A. Purdue University. 

d you obtain a degree from Purdue? 

: * 

A: t have two degrees from Purdue. One’s a 

pP I 

a^i^t|hen I have a Master’s degree in marketing. 
Q. When did you receive those degrees? 

A. I received my undergraduate degree in June 


of 1969 and my Master’s degree in June of 1970. 


Q. What was your first job after you received 
your Master's degree? 

A. Well, I was in the Army. 

Q. Okay. (Laughter) How long were you in the 
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Army? 
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A. 

About 19 months. 
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Q. 

From 1970...? 
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A. Until December of 1971. June of 1970 to 
December 1971. 

Q. What branch were you in? 

A. The U.S. Army. 

Q. what MOS? 

A. Infantry. 

Q.i Infantry? Were you an officer? 

A. ; - NO. 

■i 

C.:, After you got out of the Army, what was 

A.IfHershey Foods Corporation. 

Q.i What was your position with Hershey Foods? 

AMWIAUVKy. 

AN I'jwas a — I went into a training program, 
but headto t oward a position in marketing research as 
an analyst,. ' 

*9. . 

Q. How long were you at Hershey Foods? 

A. Until December 1974. 

Q. What was your next job? 

A. The Pillsbury company in Minneapolis, 
Minnesota. 

Q. What was your title at Pillsbury? 

A. I was a research manager when I left. 
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1 

Q. 

What year did you leave? 

2 

A. 

What year did I leave? 

3 

Q- 

Uh-huh. 

4 

A. 

I left in 1978. 

5 

Q. 

What was your job -- next job after 

6 

Pillsbury 

7 

7 

Af. 

With R.J. Reynolds Tobacco Company. 

3 

t- 

And what was your first title with RJR? 

b 

7l « 

v was a Marketing Research Manager. 

10 

c>. 

How long did you hold that position? 

n 

A. 

I think until 1980. 

1 2 

0. t 

What job did you have in 1980? 

1 3 

■ 1 4 

I was promoted to Director of Marketing 

14 

Research. 

* 

15 

Q. 

How long did you hold that position? 

1 «? 6 

— 

(Pause) 

i&j -7 

Ar. I'm hesitating because there were title 

changes there from Director to, I think. Group 

9 

V 

i 20 

p 

Director 

directors 

to Senior Director, but they were all 

' titles. 

1 21 

Q. 

Okay. 

22 

A. 

Until 1988. 

23 

Q. 

So from 1980 to 1988 you had several 




24 

25 


different titles, but basically the same job 
description and responsibilities, or did they 
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1 increase in responsibilities? 

2 A. They changed. 

3 Q. What did you do after 1988? 

4 A. I was promoted to head the Marketing 

5 Research Department at R.J. Reynolds Tobacco, and I r m 

6 not exactly sure what my first title was. I think it 

7 was Senior Director, I think was my first title. 

8 Qr how long did you hold that title? 

r" / 

9 Al i was promoted to Vice-President of the 

10 department, not a change in job responsibilities. 

^ - 

13 0-. . Uh-huh. 

12 *** * * h. |pd I believe that was — it was either 

13 ! 9 T- 

14 Q' : . And how long did you hold the 

15 Vice-President position? 

16 Ai. TJntil April of 1996. 

: $ 

17 V What did you do after April 1996? 

! 18 Tv. I started my own company, the marketing 

19 research consulting company. 

20 0. The one we talked about earlier? 

21 A. Well, it had a different — it had a 

22 different name. It was before incorporation. 

23 Q. What was the name of that company? 

24 A. Fackleman & Associates. 

25 Q. And it stayed Fackleman & Associates until 
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JJ 

1 sometime in 1997 when you switched to Group F-64, 

2 Incorporated? 

3 A. Correct. 

4 Q. And was RJR a client of Fackleman & 

5 Associates as well? 

A. I don’t think I did any work for them 

there, no. 

C* When did RJR become a client of Group F-64, 
Incorp • r'Jfted? 

A- I’m not exactly sure, but over a year ago, 

maybe year and a half. 

j" 

0. ... Sometime in 2000? 


13 

14 

■i 

15 
16 

17 

38 


A^^ I’m not exactly sure the date. It could 


have bccgjp99, could have been 2000. 

Q. )©kay. In your positions with Hershey Foods 
and Pillskniry, were you ever in charge of setting the 

prices.-oi any of their products? 

; * 

A. IfO. 

Q. In your positions at RJR, from '78 until 
<20 ’96, were you ever in charge of setting the prices 

21 for their products? 

22 A. I need to — can I clarify your — when you 

23 say "setting,” does that mean making the decision 

24 to — 

25 Q. Yes. 
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A. -- establish a — no. 

Q. So you never ~~ 

A. No. 

Q. -- made the decision to raise or decrease 


prices? 

A. No. 


Q. Did you ever have any involvement in the 
decision to raise or decrease prices? 

r 

Ai....'“ li. -- we had input to that decision process 
based on, $bu know, some of the analysis we did. 

Q, lias the marketing research department at 




ca j ’ ari the Marketing Research Department? 

A. It was called a variety of names. I think 
when I ^joined the company, I think it was called the 

:: n : • • 8 • 

Marketijgg^SRe search Department. Gosh, we had various 


JtUw.WWf.VfJj 

names. Hit? was called Business Information 

ii.$ 

Department. When I left, it was called Business 

| 

Information- and Analysis Department. 

Pi , 


Q. Okay. BIAD? 

A. Correct. 

Q. And was it essentially the same department 
throughout your tenure at RJR? 

A. Yes. 

Q. What were the responsibilities of the BIAD 
department? 
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A. One of the things we did was conduct survey 
research among adult smokers. It was/ you know, 
custom marketing research. 

Q. Focus groups? 

A. Focus groups would have been part of that, 
survey research would have been part of that. 

Qj. What other market research tools did you 

use? 

.:i 

hi A lot of interviewing procedures, telephone 
interv|X j *;s, personal interviews, focus groups. 

Q And what was the purpose of this market 



ears 


M 


^ To help improve our brand performance. 




)id you focus on the taste of the product? 
?es. 


f s 

Q^—^hat other things did you focus on? 
A^^^Advertising, packaging, general attitudes 
about HJn^s, market segmentation. 

Q. Did you focus on how consumers viewed 


price? 

A. 1 don’t recall any specific survey research 
for that. We may have. 

Q. Was your group responsible for monitoring 


24 competitor activity in the marketplace? 

25 A. Yes, we were. That would have been a 
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different -- that would have been a different group 
within the department. 

Q. Did you ever have any responsibility for 
monitoring competitor activity in the marketplace? 

A. I had responsibility for the group that did 
that, yes. 

Okay. So you had a survey research group? 


A. Uh-huh. 

Q. Ybu had a, we’ll call it, a competitor 
monitor i group? 


A1 Yes. 

I 

i. . What other groups did you have? 

AT had forecasting group, I had a group that 
maintained tracking systems for the 
'So things like Nielsen, that sort of 


p.VWiWWWL'.Yjj 

thing, : 


th-huh. 


A .■ * 1 had the library function in my group, and 

.^ 

for a period of my tenure I had responsibility for 
Consumer Relations. 

Q. Let's go into a little greater detail of 
the responsibilities of the forecasting group. What 
were they forecasting? 

A. We forecasted on two levels. One level was 
to forecast broad industry demand for long-range 
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V 


1 planning. The other forecasting function was for 

2 shorter-term planning to produce forecasts to assist 

3 manufacturing to determine how much they should 

4 produce by brand, by style, by week. 

5 Q. Is it fair to call the first level a 

6 strategic level of forecasting? 

7 A, It’s more of a strategic level of 


8 forecasting, yes. 


9 

! 0 
11 
] I 
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jP 
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.9 
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QAnd the second level, maybe an operating 
level? 

A; It’s more operation, yes. 

. on the strategic level, was the output from 
ilii v s lor^c^sting group incorporated into any 
documents .at RJR? 

A. Yes. 




or 


Htfhat documents? 

A. We produced, you know, long-range 
forecasting documents. 

Q. What were they call? 

A. Gosh... I don't -- X don't recall the 
specific titles. 

Q. Does strategic plan sound familiar? 

A. We didn't produce a strategic plan. We 
produced -- we would produce the forecast that would 
have eventually been incorporated into the strategic 
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plan, but we didn't have responsibility for producing 

the strategic plan, so... 

Q. This is sort of a subdocument -- 


A. Yes. 


-- that went up the chain? 


V 16 


A. Yes. 

Qi What about the operating level? 

A. ies. We did produce, you know, ongoing 
document^ for manufacturing. 

Q. f5id you actually — or did this group 

actually draft the operating plan or, again, did they 

I 

t iu||ddcuments that were incorporated? 

IT A. ■! Subdocuments. It was input to the plans. 

C, And do you recall what the title of any of 
those .r^Epoits or documents was? 

should, but 1 don’t. (Laughter) 

Q? All right. 

§ 

A. * ...sorry, 

Q. If it comes to you, let me know. 

Now, you mentioned that the strategic group 
forecasted industry demand. Did they forecast 
anything else? Was it — did they deal with price at 


all? 


A. To be able to produce that plan, we had to 


make assumptions about, you know, certain variables 
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1 that would affect the demand level. 

2 Q. And what were those assumptions? 

3 A. Pricing was one assumption that went into 

4 that plan. I’m sure there were others. 

5 Q. Row would the forecasting group make an 

6 assumption about pricing? 

7 A. v Well, from time to time prices were 


8 

increase 




9 

assumpt- 

10 

you. 


11 


Q:^ 



Av. 


v 

V 

& 

i 

|20 
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ell, did they use a historical model? 


s 13 

*14 

1 5 

I 

V 16 

*17 

. |l8 

/'• a 9 


’model 1 would say it was based on our experience. 
It wasn't ^ form of statistical model to get to the 
assumpks&wf; about price. 


if the prices had gone up once a year 
for tbe v past couple of years, would this group assume 

i 

it woudd.gr- up once a year the next year? 

A, We would look at the pattern and make an 
assumption about when we might think a price increase 
might go into effect. 

Q. What other sources of information would you 
try to obtain to aid your group in forecasting future 
price increases? 

A. We would look at the trends — oh, for -- 
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I’m sorry, would you repeat your question? I’m 

sorry, I though you were asking a different 
question. Sorry. 

MR. LACY: That’s all right. Would you 

read the question back, please? 

(The preceding question was read back.) 

' THE WITNESS: We sometimes looked at 
analyst reports to see -- and certainly annual 
reports oi Competitors to try and determine, you 
know, what- the outlook for pricing might be. And we 
also Ic^^di at — we didn't so much, but looked at 
caisfeifs outlook for our own company. 


Qlp When you say you consulted the earnings 
outloolg f ui-j RJR, could that derive your forecast for 
a price inqrease? 


Aj^^ypould it derive...? 

would you consult RJR's earnings 

outlook? 

A. Because the company always had earnings 
goals that we were attempting to meet. 

Q. So if the company needed to raise prices to 
reach the earnings goals, you would take that into 
consideration for your forecasting? 

A. I suppose. I can’t say directly. I 


SPHERION DEPOSITION SERVICES 
( 212 ) 490-3430 


http://legacyJibrary.ucsf.efiU>tiGt/fir()iJ^a[¥/(srdiS/w.industrydocuments.ucsf.edu/docs/gyxl0001 


52649 0283 



19 


1 
2 
3 

V 

5 

SWSKSKtXKi:! , 

; 1 D 

:S 

' 7 
8 
9 

|§ $ l 10 

n 11 
12 

13 

14 

* ■ #5 

S> 

. - 16 

g*S 

... 17 

18 

N . : ? 


r' 


suppose. Maybe. (Laughter) 

Q. What analyst reports would you consult? 

A. Which ones? Any that were produced on the 
tobacco industry. X can’t tell you specifically at 
this point. 

Q. Did you consult the Maxwell report? 

A. Yps. Uh-huh. 

\ 

Q. Did you consult any brokerage houses’ 
reports? 

A. We looked at them. I don’t know that I 
would -- I'm not sure in the context of the word — 
yd»| ;ru an by the word "consult," but we reviewed 
ye:;, we looked at them. 

•§b you know who Gary Black is? 


r 


Am familiar with the name. 

ywvwmwwft'A 

oh"™Wio is Mr. Black? 

k r 

A. He was one of the -- he was an analyst for 

one cf brokerage houses. 

Q. Do you remember which one? 

I don 1 1 . 

So other than the historical pattern, your 


20 

A. 

21 

Q. 

22 

competi 

23 

and RJR 

24 

sources 

25 

forecas 


SPHEJUON DEPOSITION SERVICES 
( 212 ) 490-1430 


http://legacy.library.ucsf.e^UlticKfir07l^ffl/j!jBl(lw.industrydocuments. ucsf.edu/docs/gyxl0001 


52649 0284 



1 

A. 


I can’t think of any. 

2 

Q. 


What about your operating forecasting 

3 

group? 



%4 



MR. FOUNTAIN: Objection. I don't think 1 


testified 

there was an operating forecasting group. 

6 

BY MR. 

LACY: 

1 

Qt 

x. 

Did the same group produce both forecasts 

8 

strateo 

■ C 

?nd operating? 

# 9 

a|" 


It was within -- they were -- they were 

10 

separat 

’ 

~':ople that did that. 

u 

C- 


i**kay. The people that produced the 

12 

Typo r£. r i . 

K 

ng. 

forecast, what sources of information did 

SSS 

13 

: ^ 
they ■ 


14 

j\ . 


the same. 

15 

0 - 


Wo difference? 

16 

\. v 
2'. . 

“Wo. 

17 

y. 


You mentioned tracking systems for the 

CD 

% 

industi^ 

and you gave us an example, A.C. Nielsen. 

W 19 

A. 


(Jh-huh. 

^sr^20 

Q. 


What other tracking systems? Did you 

21 

develop 

this tracking system? 

22 

A. 


A.C. Nielsen? 

23 

o. 


Right. 

24 

A. 


No, A.C. Nielsen is a syndicated service. 

25 

Q. 


Did you develop any tracking systems? 
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F" 

k,. 



6 




7 


3 

9 


L - K> 

11 



i«; 


i f. 

re 

17 

r 13 





23 

24 

25 


21 

A. We did. We developed a system called 
MARLIN, which replaced Nielsen. 

Q. What year did MARLIN replace Nielsen? 

A. It was — I — it was in the early '90s, 

somewhere probably around 1993. We went through a 
period of experimentation for a period of time before 
we actually changed over. We actually ran dual 
systemsPfor a while. 

r: ., 

Q-fcg ; re you comparing the two systems’ 
accuracy .pi: -- 

A. Y*-ah -- 

§ 

mm Q - ; ' an v thin g like that? 

^ A Yeah. We were looking to build a better 
system, more accurate system. 

Q. you think sometime around '93? 

A. believe that's correct. Yes. 

: ^ r 

Q. ilas MARLIN — does that stand for anything? 

§ 

A. ^ does, but I can't remember what it — it 
was an acronym for something, and I can't remember 
what it was. 

Q. Okay. Who within your group was 
responsible for developing MARLIN? 

A. The gentleman that headed up the group was 
Bill Whitlatch. 

Q. And what did MARLIN track? 
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^ % 4 A. It means retail sales- 

ft . . f 

5 Q. And how would MARLIN gather that 

6 information? 

7 A, v Pv -- well, there were two ways. One way 

X SSKR 

8 was lookincr at, you know, the electronic data from 

9 big ch4$rifc..that had it. And where — that 

•i $ 

10 information wasn't available from scanning systems. 
K 11 Where that information wasn't available, we would 


A. It tracked — it tracked retail take-away 

of cigarettes across a wide variety of outlet types. 
Q. What does "retail take-away" mean? 


jgo in and subcontract audits in the — in 
&^ptr es i ^er$king at the beginning inventory, ending 
inventory, md determining the take-away. 

Qi And MARLIN only monitored retail sales? 

Af" 'ins. 

Qi. Mid it keep track of volume? 


Q. Did it keep track of price? 

A. Yes. 

Q. What else did it keep track of? 

A. It — for a period of time, and I think we 

cut it back to reduce the price, it looked at 

promotional activity within the store. We looked 
at — at least for a period of time we looked at — I 
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believe we looked at things like advertising presence 
in the store as well. 

Q. Anything else? 

A. It looked at — as part of that information 
we gathered, it would provide information about 
distribution of brands and styles. In other words, 
were they available for sale in the store. 

Q.F With regard to promotional activity in the 

gs* ' “ % 

store, What kind of promotional activity would MARLIN 
keep trij^k 6f? 

A.; w$* tried to pick up everything that was in 

l ; 'I 

y-f store, whether or not they were, you know, 
dr;:.pi ays,. : uy-one-get-one-free promotions, 
discour|ing| promotion on carton coupons. 

Q... Did it track buy-downs? 

don't think we did — I don't think we 

> 

could that -- we couldn’t do that through the 

I 

system. 

Q. Do you know if Mr. — was it Whitlock? 

A. Whitlatch. 

Q. Whitlatch? 

A. Uh-huh. 

Q„ Is he still with the company? 

A. No, he’s not. 

Q. Do you know where he is? 
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1 

2 

3 

4 

5 

6 
1 

$ 

8 

S 


A. He's with Marketing Science Associates in 
Pittsburgh. 

Q. So is it Marketing Science and Associates 
or Management Science and Associates? 

A. I think it's management. I'm not sure. 

Q. Just referred to as MSA generally? 

A. Yeah. 

Q. bo you know what year he left RJR for MSA? 


A. 


left after I did. I can't give you an 


s i0 

exact d : 

11 

0 . 

" 13? 

. A. 



i $ ! 3 



# pw? 

r § 1 4 

system 

is 

A. 

] ft 

Tracker 



. ' 1 7 

continu 

p 



Q. 

m : 9 

call up 

?o 

A. 

S ; 



Q. 

-* 

22 

A. 

23 

Q- 

24 

A. 

25 

Q. 


.Don't know. 


had another system called Tracker. And 


RJR employees would not call them up, 
Would not? 

We subcontracted that. 

Okay. Who did you use? 

MARC, M-A-R-C. 

Do you know what that stands for? 
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-CtS 


w 
% 


rv;:a 


1 
2 

3 

4 

5 

6 

7 

8 

9 

4 

I 10 
11 
12 
13: 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. I used to. (Laughter) I*m sorry. 

Q. Do you know where the company's located? 

A. They’re in Dallas. Marketing And Research 
Consultants, I think is what it stands for. 

Q. Okay. Did you use anyone else? 

To do that system? 

Right. 

I don't think so, no. 

, Is MARLIN still in use by RJR? 

A. I think so, but I really don't know. 

0- What about Tracker? 

A** I think so, but I really don't know that 

^ithor. 

0 

track 


A. 

Q' 

■v 

fc- 


Were there other -- any other in-house 
systems used by RJR? 

•WWIIMfi 

For a period of time, we had a diary panel 
thatHlfiP in .place, and that was a panel of smokers 


thatLkept a diary of what they purchased, cigarettes. 

Q. Uh-huh. Was it just a record of the 
purchases or did they contribute observations about 
product quality or anything like that? 

A. Nothing about product quality, no. 

Q. Just what they bought and...? 

A. Just what they bought, yes. 

Q. Where they bought it? 
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1 

A. 

2 

Q. 

3 

for it? 

! 4 

A. 

5 

several 

F” 6 

Q. 

Sfcw. 

*%■ 7 

phone-l 

5 1 

V 8 

typical 

9 

a: 

10 

you kno 

11 

if we ti 

tF*" 




3 4 

cover? 


26 


W 

( 

i 3 6 

! v 

<! —| 8 

%9 


\ 


7 0 

k 

22 

23 

24 

25 


Yes, I believe that was on there. 


I believe so. We changed the system 


Uh-huh. And the Tracker system, the 


1 $. was a fairly consistent survey that — 


What types of subjects did the survey 


A. A|je of -- age of smokers, brands 
purchasc/dT. . Gosh... It was mostly general 
information. From time to time, you know, we might 
track might tag on, you know, individual 

questions that we were interested in at the time. 

Q. Do you recall ever attaching any questions 
regarding pricing? 

A. I'm trying to think specifically. It's 
been a long time since I thought about this. I can’t 
recall. 

Q. Are there any other in-house tracking 
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1 

2 

3 






4 

5 

6 
7 


8 


systems? You’ve listed MARLIN, Tracker, and a diary 
panel. 

A. Uh-huh. Well, when I had Consumer 
Relations, we would report information about 
inquiries, complaints. 

Q. What was that system called? 

I don't know that it had a specific name 
otherPthan Consumer Relations... 


|: 


9 gjAll right. You mentioned A.C. Nielsen. 

I 10 What JBki A.C. Nielsen do for RJR before they were 

11 replaced by MARLIN? 

12 A. They provided similar information to 

13-. • •:. It was in a less — they provided 

14 informa 1 - i-nn on fewer outlet types. 

15 ,Q. That was the big difference between the 



16 

H- -i 

systems'?" 


p§ 

17 

A r~ 

n . 

That was, yeah, the major difference, yeah 


18 

& 

So the A.C. Nielsen also monitored volume 

\ -f 

19 

of cigarettes sold? 

i , 
pm 

20 

A. 

Yes. 


21 

Q. 

And the price of cigarettes sold? 


22 

A. 

We got some pricing information from 


23 

Nielsen. 

I don’t remember specifically what it was. 


24 but I think there was some pricing information in 

25 there. 


SPHERION DEPOSITION SERVICES 
(212)490-3430 

http://legacylibrary.ucsf.e3lfl)^d/fir()iJ^Da[l|srdiS/w.industrydocuments.ucsf.edu/docs/gyxl0001 


52649 0292 











28 


1 

Q. 

Did 

they also monitor promotional activity 

2 

in the store? 


3 

A. 

I believe so, but I'm not sure. 

4 

0. 

Did 

they monitor advertising presence in 

5 

the store? 


6 

A. 

No. 


7 

0- 

Did 

they monitor the distribution of brands 

8 

and style 

s in 

the store? 

9 

ft 

AJ 

Vos 

That would have been part of the 

1 0 

informal x 

on collected from the take-away information. 

11 

Q.: 

r id 

Nielsen collect its data through 

it 

scanners. 



13 

A 

Yes 



^ p«l | 

• ^ 


14 

Q.- ... 


they also use audits? 


5 

6 

V 

18 


A, T^m trying to remember. I -- they may have 




for a period of time, I’m not sure. But I think 


primari?; 


was scanning its information. 

Q.L I Did RJR use any other outside tracking 
systems? 

None that I recall. They may have, but I 
icthing pops into my head. 

Did RJR ever contract with MSA? 


| 2,0 

A. 


just -- : 

22 

Q. 

23 

A. 

24 

I missed 

25 

Q. 


What kinds of information did MSA collect 
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<- v 


1 

2 

3 

4 



5 

Q. 

fuM" 

I 


L, 

5 6 

3 

A. 


s 

7 

t- 


8 

Y' 


9 

k 

£ 

10 

¥'*■ • 

1 

I ■" 

. 11 

■r, 

•< * 


, 12 

pL 

W:S 






13 » 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


for R JR? 

a. msa provided -- msa summarized the shipment 
data from manufacturers to their direct accounts and 
consolidated it. 

And that summary included volume? 

Yes. 

Was it broken down by brand? 

Yes. 

Was it broken down by geography? 

We had some geographic breaks, 1 believe. 
Did MSA provide any pricing information? 
Pricing — I don’t believe so. 

So if I understood you correctly, and 
rect me if I’m wrong, MSA monitored the 
from the manufacturer to the wholesaler, 

correct?^ 

To the — our direct accounts, yes. 

Ililsl Direct accounts? 

A. To whoever we were -- yes. 

Q. And then A.C. Nielsen for a time, and then 
later MARLIN, monitored the retail sales, correct? 

A. That's correct. 

Q. Did RJR use any type of system to track 

information about cigarettes from the wholesaler to 
the retailer? 
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1 A. There was a system that was being put 

2 together. It wasn't online when I left. I'm trying 

3 to remember the name of that system... Sorry. It 

\ 4 wasn't up and running when I left. 

/ j 

V * 5 Q. Were you familiar at all with the RJR 

6 Partners program? 

7 A. Yes. 

....... ' 5osS 

8 C. As part of that program, were wholesalers 

9 require^ report information to RJR? 


1 

10 

A. 

i e s. 


11 

o. 

What kinds of information did the 


1 o 

x ,. 


:s report? 


13 


They were -- again, this was coming on 



# i 


14 

stream as 

i was leaving. But they were reporting 


15 

in formats c 

:i from them to their accounts, their direct 


r 

...<•» 


Si 

^6 

accounts"T> 



Q. 1 

Volume information? 


|8 

Ai 

Yes. 

' : 

& 


j 


4 9 

Q. 

Pricing information? 

V 

20 

A. 

I don't know, but I don't think so. 


f 1 

Q. 

Do you know what other types of information 

r 





22 

the wholesalers were reporting? 


23 

A. 

No. 


24 

Q. 

Were you ever in charge of the Partners 


25 

program? 
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4 

...., 

5 

: i 

6 

• ? 

7 

X. 

8 


9 

ib 

10 

K. 11 


12 

13 

ssws 

14 


15 


16 

p : , 
p * ' 

17 


18 


19 


20 


1 A. No. 

2 Q. Did you help develop it? 

3 A. No. 

Q. Other than A.C. Nielsen and MSA, were there 
any other tracking systems that RJR used? 

A. None that come to mind, but I missed MSA, 
so... (Laughter) 

U. Well, if you remember one, just let me 

• ^ 

know. 

A. I will. 

ou also mentioned a library. 
tJh-huh. 

What was the library? 

The library was like any library function 
or re|^>i t*ory for information that might be relevant 
to ru&ft'±m our business. You know, books, 
periodicals, internal documents. 

iSo this was the library for RJR? 

A. Uh~huh. 

Q. The last group you mentioned was Consumer 
Relations. Besides, I guess, running this system 

22 that responded to inquiries and complaints, what else 

23 did Consumer Relations do? 

24 A. They manned the phone lines for receiving 

25 those complaints. There was an 800 number on our 


lit 

A. 
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1 

2 

3 

4 

5 

6 

7 

8 
3 

10 
j 1 

3s? 

¥ 

§g : 

13 


¥ 


packs. If consumers want to call in for any reason, 
compliments, complaints, questions, they could call 
that 800 number. 

Q. And was that subbed out or was it manned by 
RJR employees? 

A. It was manned by RJR employees. There 
were, in ••imes of sort of peak times of calling, 
there we :e times when we subbed out some of the 
people irho manned the phone lines -- 

Q. isn-huh. 

A.e - when we just couldn't — it got beyond 
t|s^lim^te|f the staff. 

Q- &4^ st hired temporary workers, that type of 
thing? 

Uh-huh. 


lie 

0 . 

h'""Yhu also mentioned a monitoring group 

17 

within 

bxAU. What were their responsibilities? 


A. 

|s ? A 'monitoring group? 

‘1.9 

Q. 

Uh-huh. Earlier when we were talking about 

20 

the different groups within BIAD? 


A. 

Right. 

22 

Q. 

You mentioned survey, research, monitoring. 


23 forecasting, tracking systems, library, and Consumer 

24 Relations? 

25 MR. FOUNTAIN: I don't have that he 
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1 mentioned monitoring. 

2 THE WITNESS: I don’t know that. 

3 BY MR. LACY: 

4 Q. Okay. Was there any kind of monitoring 

5 group, competitive monitoring group, within — 

6 A. There was a competitive intelligence group. 

7 0--* Okay. Was that separate from these other 

8 groups^ that we've been talking about? 

? •* ? 

9 rVes. 

10 Okay. So what were the responsibilities of 

11 the competitive intelligence group? 

I .1 

12 gj To gather information on what our 

13^ ss&aa npeLi icrs were doing in the marketplace. 

14 b, And what were the sources of their 

15 information about what was going on in the 

16 marketplace? 

17 A, Field visits, information that our sales 

18 force? .w|iuid observe when they were in the 

19 marketplace. They would look at analyst reports. If 

20 we picked up — sometimes our customers, you know, 
sL^ 21 would receive information from other tobacco 

22 companies and they would provide that to us. 

23 Q. What about public sources of information? 

24 A. Sure, yeah. We’d look at, you know, 

25 newspapers, magazines, periodicals, annual reports 
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from companies. 

Q. What was a field visit? 

A. It’s simply a visit to go out and 
typically, you know, look at what’s going on in 
retail, what promotional activity is going on, what 
competitors might be doing in stores. 

Were these done on a regular basis? 

1ft. They weren’t systematic. I mean, they 
would rr sporadic. I mean, they weren't every week 
or every Quarter. 

gs 

C. And would a field visit generate any kind 
of document? 

P- 

4 ||. It might. I'm sure there were reports 

I ... 

writt^n s after some of those field visits. 

Q. But they weren't written as a matter of 

cours 


'I don’t believe so. 




fere these field visits designed to gather 
information about promotions? 

A. They would look at — when they were out 
there, they would look at what promotional activity 
was going on. 

Q. Were they looking at prices that 

competitors were charging at the retail level? 

A. I'm sure they looked at price when they 
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were out there. 


Were field visits only conducted to retail 


accounts' 


A. I think primarily, although I’m sure at 
times they might have gone to wholesalers and 
distributors. 

<j. What type of thing or information would you 
hope t|x gather from a wholesaler field visit? 

, gosh. . . Nothing specific comes to mind. 

.-a4Si 

I meai|, you know, just talked to them about how their 
business might be going or... 

i^So they just conducted interviews? 

^ A. Yeah, but most of those field visits were 


retai1 


Qi^AAnd the analyst reports, were they some of 

the sameTVeports that we had mentioned earlier with 

: I” 

regara to the forecasting group? 

: § 

UsskAYes. Uh-huh. 


} 19 Q. Okay. You said that sometimes you received 

4 20 information from your customers that they received 

I 

:; y21 from other tobacco companies; is that correct? 

22 A. Correct. 

23 Q. What kinds of information would these 

24 customers pass on? 

25 A. Any information that any other manufacturer 
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1 might provide them and, you know, typically in 

2 written form. It might be a pro — upcoming 

3 promotion, you know, displays, deals, you know — 

N 4 they would be the programs of competitors that they 

I J 

5 were going to run to the trade. 



Q. 

And did you receive this information 

7 

primarily 

from retailers? 

8 

A. 

I think we got it both from our direct 

9 

account s 

as well as retailers. And sometimes those 

3 0 

are the s 

a:t.e, of course. 

> 11 

Q- 

,Uh-huh. The larger accounts? 

12 

/ i r 

?ight. 

I * " 

0 ; 



* ■ Q hi 

pid you receive information about price 

* 14 

increa|tw^ 

15 

A. 

Yes. 

-. 16 

c.*“ 

~^ho typically reported price increase 

17 

inf orripti 

y 

op to you? 

* ® >18 

% 

Who typically reported to me? 


Q. 

Or to your group. 

20 

A. 

I think almost always it came through the 


21 sales force because they would be the primary — you 

22 know, they were the primary contact with accounts. 

23 Q. And would they be getting their information 

24 from wholesalers? 

25 A. Yeah. 
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1 Q. What about retailers? 

2 A. I think probably only when they were the 

3 same. 

\ 4 Q. Okay. So if the sales force received a 

5 manufacturer's price increase from a customer, what 

6 would happen to it then? 


14 

15 

16 

17 

18 
19 

, 20 
21 
22 

23 

24 

25 


5 7 



MR. 

FOUNTAIN: 

Objection, foundation, 

L_ 8 

personal 

knowledge. 




ft 




9 

BY 

MR -N" 

;.CY: 



pr § : 10 


QT 

•^ou 

can answer 

the question. 



A. 

_I ’m 

sorry, ask 

the question again. 



PI 




f2 



I MR - 

LACY: Would you read the question 



:k? 





: (The preceding question was read back.) 
THE WITNESS: That information? 

~~vMR. LACY: Uh-huh. 


^THE WITNESS: I can only tell you we would 
receive | i|. i don't know what else happened to it. 

BY MR. LACY: 

Q. So there wasn't a system in place in your 
group for handling that kind of information? 

A. No. 

Q. Was your group expected to obtain that type 

of information? 

A. No -- no. 


SPHER10N DEPOSITION SERVICES 
( 212 ) 490-3430 

http://legacyJibrary.ucsf.e3lfl)^d/6r(M^Da(¥/|5ndiS/w.industrydocuments. ucsf.edu/docs/gyxl0001 


52649 0302 








38 


r 




1 

2 

3 

4 

t 

5 

6 
7 


11 

•Tl! 


13 
i 4 
15 
>6 

17 

18 


22 

23 

24 

25 


Q. It was typically obtained through the sales 

force; is that right? 

A. Yes. Uh-huh. 

Q. Did your group ever obtain information 
about a future price increase before it was announced 
to a wholesaler? 

A. I don't ever recall that happening. 

Q. Do you know if RJR ever obtained 
information about a future increase in prices before 
it was announced to the wholesalers? 

A.- ; don't ever recall — I don't ever 

V$*fct happening, no. I don't have any 


wledgf* of that. 


break? 


HR. LACY: Do you want to take a quick 

“"MR. FOUNTAIN: Sure. 

THE WITNESS: Sure. 


£ 1 .., £ 


VIDEO TECHNICIAN: Off the record at 


10:47 


(Off the record.) 

VIDEO TECHNICIAN: We're back on the record 

at 10:54. 

BY MR. LACY: 

Q. Before the break, Mr. Fackleman, we were 
talking about the competitive intelligence group, and 
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you had talked about how they received different 
types of information. Was that information ever 
reflected in a regular report of any type? 

A. I think we produced reports. 

Q. On a weekly basis? 

A. I don't remember how often they were. 

Q. So it wasn't every Monday a report came out 
of the Competitive intelligence? 

iS*' - 

A'. They may have. 1 just don’t remember. 

Q. ckay. Were there guidelines for the 
compet itive intelligence group on how to handle 

|iosi? 

A£' Yeah. We were -- you are going to ask me 
what t|^y were, and I don't remember. But, yeah, we 
worked^B^^ closely with the law department to make 
sure th'at'"what we were doing was consistent with the 

Sss«s 

law. 

CU,J Was there a written manual? 

A. I don't think so. I think it was verbal. 

Q. Was it more of a, if you had a question 
about how to handle something, you’d consult somebody 
in the law department? 

A. We would do that, of course. 

Q, Who was your main contact in the law 

department? 
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A. Guy Blynn. 

Q. Do you know how to spell his last name? 

A. B-l-y-n-n. 

Q. Do you know if he's still with RJR? 

A. He is. 

Q. What is his position? 

A^ He's with the law department. I don't know 
what his position is right now. 

th 3 s there anyone else in the law department 
that you regularly consulted with? 

A. G U y was our main contact. 

Q. Were any of these groups in BIAD 
ponsii ie for monitoring internal RJR security? 

ft. Monitoring internal RJR security... 
Meanina-fc-curity of the building or...? 

iS&.V ™\w i: 

Qs—-^es, for example, or responsible for 
investicatmg any type of antitrust violation, for 
ex amp l ^tL I 

ft. No, no. 

Q. You had no enforcement or investigative 

responsibilities? 

A. No, no, no. 

Q. Okay. 

A. I did think — I did think of another group 
that was in there, just to round out the department. 
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We had a group also that provided research 
consultation, if they needed it, for the law 
department, public relations, public affairs. 

Q. And would they -- were they in charge of 
providing the public relations and affairs people 
with information? 

Ahx. Yeah. And mostly it was analysis. So if 
there Wou^d be an article on smoking and health that 

'i 

involved ^pme form of research, you know, we would 

review :t. 

i 

0. Would you prepare a report for the public 

a - 'i -- 

^ 'i 

A. Typically we didn't prepare reports for 

them. 

Q. Oral presentation about -- 

“'Mostly it was verbal, sometimes it was 
written... 

Q. Do you know anyone that works at Philip 
Morris? 

A. No. 

Q. Do you know anyone that has worked at 
Philip Morris? 

A. I met — I believe I met a gentleman on a 
committee that used to run their research department. 
Q. Do you remember his name? 
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1 A. I don't. John something, I think, but I 

2 don’t remember his last name. And I -- if I met him, 

3 I only met him one time at a committee meeting. 

\4 Q. What type of committee meeting was this? 

5 A. It was the Association of National 

6 Advertisers. I was the Chair of the Re — the 

7 Marketii vg^Re search Committee there. 

I^hat time period was this? 

^ was on that committee probably beginning 


8 

Q.r 


A. 

Hi 2.0 

about la 


company™ 


2 

"X 

13 

14 

j 6 
17 
iB 




' 20 

. 

22 

23 

24 

25 


Q.h'- Afid how long were you Chairman? 
sA. I think for three years. 

Q.- D|d this committee have representatives 
from a !l the cigarette manufacturers on it? 

V.\W ^ 

A.- Nb, no. The only other one that was on 
there and in the -- typically there would only be 
maybe o^ijpther manufacturer. The only other one 
that was on there was a representative from the — 
from Lorillard, and I met him a couple of times. And 
I don’t remember his name either. 

Q. Did you know anyone else that has ever 
worked at Philip Morris? 

A. I don’t think so. 

Q. Do you know anybody that works at 
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Lorillard? 

A. Yes, Marty Orlowsky, and I believe 
George Baroodi, who used to be at RJR. 

Q. How do you know Mr. Orlowsky and 
Mr. Baroodi? 

A. They used to be RJR Tobacco employees. 

0^ When did they leave RJR? 

A, Before 1 did. Marty Orlowsky left sometime 
in thi j t-cSi^y ’90s. George Baroodi left, I think, 
shortl^beiore I did, maybe a year before I did. 

0. m 1995 or so? 

^ I 

A, That's probably about right. 

What did Mr. Orlowsky do at RJR? 

A/ He had a couple of job responsibilities. 

He -- I first met him, he ran the — I think it 

was called the Marketing Services Department, which 
would ihavg | included, I think, the promotion 
departig^|ftjj!g, the media department. Then he moved over 
to the marketing — you know, the general marketing 
area. 

Was he ever a member of BIAD? 

No. 

Did BIAD ever report to Mr. Orlowsky? 

Yes, I think we did for a short period of 

time. 


Q. 

A. 

Q. 

A. 
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Q. Do you know approximately when that was? 

A- I don't remember, no, I don't. 

Q. Late '80s? 

A. I think it would have been late '80s, yeah. 
Q. Would you — would BIAD regularly report to 
Mr. Orlowsky during that time period? 

A.K Regular report meaning written reports? 

Q. Correct. 

' ^ 


A. 'jfeah. I -- we were doing kind of weekly 
summary reports for a period of time. That might 
have o&cvk&jBed during the time when we reported to 


was BIAD reporting to him at the time 
rture from RJR? 



I* don't know. 


of—xj^d you contact with Mr. Orlowsky 


after he ..l oft? 

A ^L ho. 

Q. Not even socially? 

A. No. 

Q. What did Mr. Baroodi do at RJR? 

A. He was — when I first went there, he 
was — I think he ran the promotions group and then 
he moved over later to sales. 

Q. Was he ever a part of the BIAD group? 
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A. No. 

Q. Did the BIAD group ever report to 
Mr. Baroodi? 

A. No. 

Q. Were Mr. Baroodi and Mr. Orlowsky friends? 
A. Gosh, I don't know. (Laughter) 

C\ So you don't know if Mr. Baroodi followed 
Mr. Orpdfwsky over to Lorillard? 

AL^'Se went -- I know Mr. Baroodi went to 

pis 

Lorill#:d after Mr. Orlowsky was there, yes. 

Q:. But you don't know if it was because 

|Ifi 

Mr; x Or 1 oi’sky was there? 

s; 

A^ I don't know, no. 

Ql^id you keep in any contact with 
Mr. Baroodi? 

poWMaWKIA^ 

saw him a couple of times. I just ran 

■ J; 

into hiW§>nce in an airport, I think once in an 

outplacement center. 

■t § 

f 7 

Q. Other than the one time in the airport and 
the one time at the outplacement center, any other 
contacts with Mr. Baroodi? 

A. No. 

0- Do you know what time you saw him at the 
airport? 

A. What time? You mean like in — 
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1 Q. What time of the year? 

2 A. No. 

3 Q. Was it while -- well, it was after 

4 Mr. Baroodi had left RJR; is that correct? 

5 A. Yes. 

6 Q. And what did you two talk about? 

1 A. T don't remember. I was there with my 

k 

8 wife, he was there with his wife. We ran into him 


just : r. 


airport. 


C !)o you remember how long the conversation 


11 took? 1 


A. It was between flights. I don’t know, 10, 


m:nutas. 


What year did you see him at the 


15 ou 


ment center? 

Probably would have been *96 because it was 


17 after^1 left the company. 


gL^What outplacement center was this? 


19 A. It was the one in this building, and I 

20 can't remember the — it's the one that R.J. Reynolds 
J?1 uses. I can't remember the name. 

22 Q. So RJR contracts with an outplacement 


23 center? 


A. They did at that time. 

Q. And how long was that conversation? 
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A. At the outplacement center? 

0. Yes, sir. 

A. Minutes. I mean, 10, 15 minutes again, 
short. 

0. Do you know anybody else at Lorillard? 

A. No. 

Q. Anybody else that's ever worked at 


8 
f) 
JO 
] J 
1 2 
] 3 
3-1 


V 5 


\ J (. 
] 7 

4 3 8 

J 


LoriYlaru? 

i 

A'. 


That ever worked there? Not that I know 


of, no. 


Rrowm. 


jDo you know anybody that works at 
Williamson? 




any 1< 


I 


I knew John Winebrennr. I don't think he’s 
employed by them. 

What did Mr. Winebrennr do for 



d. 


A. 


ieported 


0. 

23 

Mi . Wi ne, 

?A 

A. 

?b 

0. 


Hi own ^.-Williamson? 

; i 

0- He was in the marking area. I don’t know 
exactly, but I think he went to the marketing area. 

How did you come to know Mr. Winebrennr? 
He was at R.J. Reynolds Tobacco. 1 
:o him for a short period of time, 
what time period did you report to 
rennr? 

It would have been late '80s. 

Do you remember what his title was at the 
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time? 

A. Not exactly, but probably Vice-President of 
Marketing. 

Q. And was this while you were with BIAD? 

A. Yes. 

Q. And did you submit written reports to 
Mr. Win<?brennr? 

Ap Yeah — oh, yes. Uh-huh. 

r 

Q; rfuch like the ones you submitted to 
Mr. Oris£w<?icy? 

b .s 

A; llh-huh. 


•Kv '.w.w.v.^ 

leave RJR?'n 


Athink in the early ’90s, but I don't know 
for suipy^ 

Q. Do you know when he started with 
Brown & Williamson? 

A. I don't, I think it was before I left 
R.J. Reynolds, though. 

Q. And you said you don't think he's with 

Brown & Williamson anymore? 

A. I don't think so, no. Uh-huh. 
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49 

Q. Do you know what he's going? 

A. I don't know. I just heard it from a 

friend that -- within the last two weeks that he 
left. 


Q. Who told you that he left? 

A. Somebody I ran into at my country club, 
just a friend of his. 

0- A friend of his? 

A. Ilh-huh. 


Do you know their name? 

r “ , 

feah, Francey... I've got to get it right 
son. 

id you say Francey? 

I’rancine is — 

|_,francine? 
jfrancine. 

s . Is she an RJR employee? 

No. 





Q. Do you know where she works? 

A. I think -- I don't — she may be 
self-employed. I don't know. 

Q. She doesn't work for Brown 6 Williamson? 


A. No. 

Q. Did you keep into any contact with 
Mr. Winebrennr after he left? 


SPHERION DEPOSITION SERVICES 
(212)490-3430 

http://legacy.library.ucsf.e^bticK§r0yt4lEtf)/jis«Mvw.industrydocuments.ucsf.edu/docs/gyxl0001 


52649 0314 






50 


1 A. No. 

2 Q. No social contact at all? 

3 A. No. 

4 Q. Other than Mr. Winebrennr, is there anyone 

's 

§ 

5 else that you know that works at Brown & Williamson? 

6 A. No. 

7 Q,-^ Or has worked at Brown & Williamson? 




k 


kv. 

1 8 

% 

1 

1 can't think of anyone, no. 

9 


... .Other than the Association of National 

\0 

Advert| s 

."•*36, did you — were you there as a 

11 

s 

represen 

+ . ritive of RJR? 

i is? 

A> 

uh-huh. I was. 

| ^ 1 3 

fWi 1 

Were there any other trade associations or 

14 

# p«; 

trade or 

s 

,:ps that you represented RJR at? 


A. . 

sNo. 


1 


* P 

Q l--"'- 

,-.,pid you ever attend any Tobacco Institute 

^. 


<1 

pt 1? 

meeting 

? # 

i' ^ 

A.; 

lip . 

^| 9 

Q. 

S « 

Council For Tobacco Research meetings? 

^ f° 

A. 

No. 

! 

# 21 . 

0. 

Any -- what about the National Association 


of Convenience Stores? 

23 

A. 

No. 

24 

Q. 

The American Wholesale Marketing 

25 

Association? 
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A. No. 

Q. Did you attend any of these conventions or 
trade shows as part of your job to gather information 
about the market? 

A. No. 

Q. Did you send any representatives to attend 
those trade shows? 


*1 


don ’ t 


T don't — someone may have gone, but I 
“ineftber ever sending anyone. 


20 

Q. 

Not at your direction? 

* n 

!3v... 

a.; 

So. 

] 2 

\ 

you know anyone named Richard Williams? 


! . I 

| -s 

; Richard Williams... The name doesn’t sound 

14 

familiar . 

* 

& >5 

Q 

W^iat about Keith Teel? 

% 



$6 

A —"No. 

b a f 

17 

s$F 

Q-L. 

Earlier, when we were talking about your 


pre-RJR e 

Tfpioyment with Hershey and Pillsbury, you 


JN 


* ^ 

said you 

had no authority to set prices? 

20 

A. 

Correct. 


Q. 

And then with regard to your tenure at RJR 

22 

you said 

you did not set prices, but that you had 

23 

some involvement, input in price setting; is that 

24 

correct? 


25 

A. 

Only by analyzing the potential impact of 
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price increase. 

Q. Okay. I'd like to go through your 
positions at RJR and kind of figure out — 

A. Sure. 

Q. — when you became responsible for 
providing that information. 

Your first job as Marketing Research 
Manage!, were you responsible for analyzing the 


9 impact^i future price increases? 


A. 


Jo. 


block of time, where you had several 
titles. Director of Marketing Research, 
up ffff-octor, and then Senior Director, were you 


responj 


at V-1 


then for analyzing the impact of future 


price 


A‘. 


M,o. 


Q. — increases? 

^■!.JB he third block of time at RJR, where you 
were head of the marketing research, the Senior 
Director, and then Vice-President, were you 
responsible for analyzing the impact of price 
increases? 

A. Yes. 

Q. So it was really only your last five or six 
years at ROR that you had this responsibility. 
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correct? 

A. Correct. It really would have been from 
the time I gained responsibility for the department, 
so it would have been from 1988. 

Q. 1988? What exactly was your responsibility 
with regard to analyzing the impact of price 
increases.?, 

jC. Looking at the affect that pricing would 

■VAV 

; > 

have volume. 

^When a cigarette manufacturer raises 
prir-ewdaes it expect to lose volume? 

FOUNTAIN: Objection, foundation, 


ps^erbfcoftet. 




THE WITNESS: When prices go up in any 


.ndus§#y, ^volume goes down. (Laughter) 


BY MR. LACY: 


duri 


Okay. And did you find that to be true 
Ur tenure at RJR? 

Yes. 


A. 

Q. That being the case, when RJR was 
considering raising prices, did they really want you 
to figure out how much volume they were going to 
lose? 

A. We would look at the ~~ we would project/ 
yes, how much volume would be lost. 
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affects 
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A. 
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0. 
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5 

A. 

6 

0. 

7 

A. 

8 

summar jf 

9 

in writ 

10 
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11 

A. : 




^^7 


Did you give them any other predictions or 
t a price increase? 

None that I remember. 

What form would your analysis take? 

Can you — 

Was it a written document? 

Oh, yes. Uh-huh. Yeah, we would 


: form. 

fid this document have a title? 
i'eah, we would call... It would be a volume 

A 

^casggj X can’t give you the specific title. 

Q Ap d who would you submit this report to? 
A.^^^Sjhen we were — when we prepared it, we 


would repflHtf it to a host of people in the company as 

^vnnhiwmS 

we were^'preparing it, you know, the individual brand 


|8 


groups,^whoever I reported to. 

Q4 j Was this document then incorporated into 


1.9 the -- either the strategic or the operating plans 

.. ^ 

20 which the company produces? 

J A. When we finally reached agreement on what 

22 that outlook was, you know, there, of course, are — 

23 you know, no volume prediction method's perfect. 

24 Q, Uh~huh. 

25 A. So we have to — so we would — there would 
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1 be a consensus forum to reach an agreement on what 

2 the outlook might be. 

3 Q. How would this process of evaluating the 

4 affect of a price increase start? Would someone 

5 direct you to determine the affects of 

6 a-dollar-a-thousand price increase? 

1 Sometimes that would be the case, yes. 

8 Q. Who would direct you to begin that kind of 

: f" / 

9 analytic? 

10 $§§ I think typically whoever 1 was reporting 

11 to at y^h^time. 

i: 0. During this time period, from '88 to ’96, 

13 who did^yqu report to? 

14 iw *= John Winebrennr, Peter Holt, Ove Sorenson, 


15 and fcplirbrief time, Andy Schindler. And I think 

16 therefwsrs also a brief time where I reported to 

17 Dave f«.ac ■, too. 

18 Ch ; We’ve discussed Mr. Winebrennr and where 

19 he's gone. Now, I assume Mr. Schindler's now the 

20 president and CEO. Where is Mr. Holt? 

21 A. Mr. Holt is, I believe, in Raleigh, North 

“N 

22 Carolina. 

23 Q. Do you know who he works for now? 

24 A. I don't. 

25 Q. Have you kept in any kind of contact with 
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13 
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Mr. Holt? 


2 

A. 

I’ve periodically talked to him. 

3 

Q- 

What was his title when you reported to 

w . J 5 

him? 

A. 

He was Executive Vice-President of 

r 6 

Marketing 

• 

7 

<k. 

Do you know where Mr. Sorenson is? 

8 

A. 

Did I mention Mr. Schroer, by the way? 

9 


No. 

10 

A . 

-Okay, Jim Schroer, sorry. (Laughter) 

11 

Q. 58 

Okay. 

K*- 

‘ *162 

.1 

Okay. I'm sorry, Mr. — what was your . 


^Ufcsti^? 

Q^.' ^ Sorenson. 



15 




■*16 

Q-,..._ do you know 

: j 

A. f don't. 

what he's doing now? 


17 



18 

Q. ? You haven't 

maintained any kind of 


with him? 

A. No. 

Q. What was his title when you worked with 

him? 

A. He was Executive Vice-President of 

Marketing. 

0. Were all these guys Executive 
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11 
12 
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J15 

# 

? 1 6 

17 

18 


Vice-President of Marketing when you reported to 
them? 

A. No, I don't remember John Winebrennr's 
title. Jim Schroer was Executive Vice-President of 
Sales and Marketing. 

Q. Do you know where Mr. Schroer is now? 

A. I believe he's at Chrysler. 

U. Do you keep in contact with him? 

A'. J. talked to him — the last time has 

probabfy ^en two years ago. 

. s , , 

Q. jtfhat about Mr. Iaco [sic}? 

;auco. 

Iauco. Do you know where he is now? 

A-««- s He's at R.J. Reynolds Tobacco. 

Q.. Do you know what his title is? 

2$ ■ .VW1M 

I don ' t. 

(f^^Do you keep in contact with him? 

haven't talked to him in probably two 


£ H 19 

years 

; • 

Well, I take that 

back. I may have 

run into 

20 

him. 





21 


Q- 

Just casually around town? 


pssiiii 






22 


A. 

Casually, yeah. 

I did see him at 

dinner, 

23 

yeah. 





24 


Q. 

At dinner? 



25 


A. 

I did run into 

him casually about 

six 
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1 months ago at a restaurant. 

2 Q. Okay. Do you know why Mr. Holt left RJR? 

3 A. 1 don't know the specifics, no. 


r \ 4 
i i 

6 

7 

■ . 8 

9 

10 

^ 11 


y lz 



-it 

16 

; 17 

^ •• ■» 

Pf ; IB 

j 

J v 

19 

, 20 



22 

23 

24 

25 



Do you have any opinion on it whatsoever? 

I think he was asked to leave. 

Do you know what year he left? 

I think it would have been 19 — it was the 
90s. I would say somewhere around 1991, maybe 
' n\ not sure exactly. 

Do you know who asked Mr. Holt to leave? 

I don't know for sure, no. 

Do you know why Mr. Sorenson left? 

No, I don’t. 

' S 

Do you know why Mr. Shear [sic] left? 

- f Schroer. 


V 

S ch roe r ? 

Schroer. I don’t know that, no. 

’S 

] So during this period from 1988 to 1996, 
when you directly reported to these individuals, you 
would submit a written document called a volume 
forecast or some variation thereof? 

A. Uh-huh. 

Q. And that would contain your analysis of the 
impact of a price increase; is that right? 

A. Yes. 
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34 



23 

24 

25 


Q. Other than one of these individuals 
directing you to conduct such an analysis, why would 
you conduct one? 

A. Why would I conduct an analysis unless 
someone directed us to? 


Q- 


Correct. 


A. If we thought we'd seen a major trend in — 


K. 


a ma]OJ 


id difference in any of our business 


units, ?any lof our brands, the industry. I mean, we 
carefully watched what was going on. 

Q,~~ fbuld you say that normally you would wait 

for dii*egt-ion from whoever you reported to before 


ducting an analysis? 

A{" T don't know normally. I mean, that would 
be one ieafpn we might, but, again, if we thought our 
previous forecast was, you know, substantially off at 
a portifggw^ at a point in time, we would think it 


would mPttrxine to initiate an update. 

Q.^iofcay. Does the document, the volume 
forecast, is that — does that represent totality of 
your input into pricing decisions at RJR? 

A. Yes. 

Q. Were you ever in any meetings where price 
increases were discussed? 

A. Yes, I’m sure I was. 
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1 Q. How many times were you in meetings where 

2 price increases were discussed? 



3 

A. 

I can’t give you 

an exact number. 


4 

0- 

If RJR received a 

notification that a 

y 

\ 




W. 

5 

competitor was going to raise prices — 


6 

A. 

Before you ask that question, can I take 

L,. 

7 

another 

break? 


N 

8 

Q- 

Bure. 








! 9 

At 

■T f m sorry. 


* 

10 


VIDEO TECHNICIAN: 

We're off the record at 


11 

11:24.! 




12 


Off the record.) 


5 • 

13 


VIDEO TECHNICIAN: 

We're back on the record 


;|Sil 4 

at 11:28 

- 



*~1S 

BY MR. LAip-: 

^^mww 



"V 

QUJIr* Fackleman, I 

think before the break the 

$ 

11 

questic$«l$Was going to ask 

was, when RJR received a 


1 ssSss-' . . 

.18 notice Iriiat? 5 one of its competitors was raising its 


_ K 19 prices, were you then instructed to conduct an 

20 analysis on how that price increase was going to 

21 affect volume? 

\ I 

fit A. We were either instructed or we did it on 

23 our own, but, yes, we would do that. 

24 Q. How long would it take you to run the 

25 numbers on a price increase and its affect on the 

SPHERION DEPOSITION SERVICES 
{ 212 ) 490-3430 

http://fega:cyJibrary.ucsf:ea^Gt/fir()iJ^a[¥/(srdiS/w.industrydocuments.ucsf.edu/docs/gyxl0001 


52649 0325 





aT'\ 


61 


1 

2 

3 

\ 4 

' 5 

6 

7 

8 
9 

10 
11 
^2 
* 13 
14 
\ 15 


| 16 

^ v 


11 
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19 
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25 


market? 

A. It’d be fairly quickly, you know. You 
know, our systems were, you know, computerized 
systems, so we could do it rapidly, you know, within 
a day. 

Q. After you ran the numbers and came up with 
your analysis, what did you do with the information 

at thfl point? 

r- “ 

A. ’Typically provide the information to 
whoever J, was reporting to. 

If, In written form? 

A Yeah. We would have summary documents. 

;ey yrero spread sheets generally. 

p. .And once you gave that summary document to 

whomeyeyi" you reported to, was that the end of your 

P „ ,j 

involvement with the -- 

’ ^ 

W- ^ Pretty much, yeah. 
p. -- decision? 

Okay. So you were never in any Executive 
Committee meetings with the President or the CEO 
discussing whether or not you should raise prices? 

A. That wasn't typically the — I may have 
been at a time or two, but that typically was not my 

involvement, no, 

Q. As part of your ongoing analysis of the 
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20 

21 

22 
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market, did you ever recommend that RJR not increase 
its prices? 


A. I think probably yes. I think, you know, 
during the '80s we were taking fairly substantial 
increases in price and it was affecting the industry 
volume fairly substantially. So we probably did, 
yes. 


Q| What about the '90s? 

A. I s don't remember. I don’t recall anything 


there. 



Q. " no you know if RJR ever took your advice 
decided not to increase prices? 

A. I don’t know. 


Q ; , __Jio you know whether or not RJR generally 


raised it#' prices when other competitors raised their 
prices?-- - \ 

MR. FOUNTAIN: You’re talking what time 

frame? 5 

• i." ^ 

MR. LACY: The discovery period. 

MR. FOUNTAIN: ’92 to ’96? 


MR. LACY: Exactly. 

THE WITNESS: So, I’m sorry, would you mind 
doing the question again? 

(The preceding question was read back.) 

THE WITNESS: I think generally, yes. 
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BY MR . LACY: 

Q. Are you aware of any time where RJR decided 
not to increase its prices when a competitor raised 
their prices? 

A. 1 can't think of a specific time. 

Q. Was there a policy at RJR to raise its 
pricesHrfhen its competitors raised prices? 

A . No. 

C , Your current company. Group F-64, Inc., 
what kind-cf consulting are you currently doing for 
RJR? 

a, I’m not actually doing the work; it's my 
^finer wno's doing the work. 

f 

0. Uh-huh. 

A. ss-^nd she is working with the Camel group on 
its direct^ marketing efforts. 

(jf^^Are you doing any type of analysis on the 
affeci^Jof; price increases on volume? 


" % 19 

-S* 

A. 

No. 



20 

Q. 

Are you doing any 

kind 

of research or 

^ 21 

consulting regarding pricing 

at i 

all? 

22 

A. 

Kith any company? 



23 

Q. 

With RJR. 



24 

A. 

NO. 



25 

Q- 

What, if anything. 

did 

you do to prepare 
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for your deposition today? 

A. Met with my attorney briefly. 

Q. Anyone else? 

A. No. 

Q. Did you discuss any of the other 
depositions that have been taken in this case? 

No. 

Have you been asked to provide any — 

Can I go back and -- 
Sure. 

I mean, when I met with my attorney, you 


r 

A 


pw, 

n 


talked, I think, about who else might have 


* 


Q. <Okay. Outside of any conversations you've 
had with counsel? 

4 

No. 

If." Okay. Have you been asked to provide any 
document's for this case? 

A. No. 

Q. When you left RJR, did you have your own 
set of personal files? 

A. Yeah. I had some files, yes. Uh-huh. 

Q. But you've never been asked to produce any 
of those files in connection with this litigation? 

A. With this litigation? No. 
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1 Q. I believe I've asked this, but I just want 

2 to make sure. Are you consulting with any other 

3 tobacco manufacturers besides RJR? 

A A. No. 

5 Q. Earlier you mentioned your federal grand 

6 jury testimony. What year was that given? 

7 A., I think it was 1999, I believe. 

Kv, 

8 Q.^Rths that in any way connected with the 

. . 

b pricing cat pigarettes? 

JO A.’ N'fe. 

11 Qj Where was the testimony given? 

j y. A. Washington. 

13 | MR. LAC^: Why don't we take a brief 

iA break? : we may be done. 

>m 15 MR. FOUNTAIN: Okay. 

^ 16 ^_ytDEO TECHNICIAN: Off the record at 

J 7 11:36. |l .. 


18 (Off the record.) 

^ s 

|9 VIDEO TECHNICIAN: We're back on the record 

20 at 11:39. 

21 MR. LACY: At this time, we don't have 

22 any current questions. We would request that 

23 Mr. Fackleman's files be reviewed for responsiveness 

2 A to our outstanding discovery request. 

25 MR. FOUNTAIN: Okay. I mean, since he's a 
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former employee, I don't think they come within the 
scope. I’ll talk to him and it may well be that he 
doesn't have anything and we can just solve it that 
way. But we'll — I’ll talk to him and we'll get 
back to you one way or another. 

MR. LACY: Fair enough. 

MR. FOUNTAIN: I have no questions, and 


we'll are ad and sign. 

MR. LACY: Thank you for your time. 

V/IDEO TECHNICIAN: We're off the record at 


11 : 40 .: 

3 (Signature reserved.) 

, (Whereupon, at 11:40 a.m., the taking of 

8 i ■■ *Sb 

the instant deposition ceased.) 


Signature of the Witness 

.. .. i 

SUBSCRIBES and SWORN TO before me this day 

Mi 

of _, 20 


22 NOTARY PUBLIC 

23 

24 My commission expires: _ 

25 
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ERRATA SHEET 

RE: Holiday Wholesale vs. Philip Morris, et al 

DEPOSITION OF: ERNEST J. FACKLEMAN, Volume I 

Please read this original deposition with 
care, and if you find any corrections or changes you 
wish made, list them by page and line number below. 
DO NOT WRITE IN THE DEPOSITION ITSELF. Return the 
±oi\ to this office after it is signed. We 


would?.appreciate your prompt attention to this 


mattery 


irre< 


"srqpp 
pleasj 
sheet 




?To assist you in making any such 

?s, please use the form below. If 

or additional pages are necessary, 
rnish same and attach them to this errata 


Page Line J± should read: 

\i)esc 4-Vigy cMed?— 



Line | should read: 

y ou ..Sa M fl.fr Vl ClSt, do\Y\Q?__ -- 

Page 4* Line fS should read: 

£rr>ftSfV rS. PflflfcAgjfrtakn being 4-ak .g.n.Aw 

Page _ Line _ should read: 


Page 


Line 


should read: 


-Jxim- 
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1 

Page 


Line 

should 

read: 

2 






3 

Page 


Line 

should 

read: 

F . 4 






k * 5 

Page 


Line 

should 

read: 

6 






7 

Page 


Line 

should 

read: 
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3 

Page 
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Line 

should 

read: 

10 


.. 




31 

Page 


Line 
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Line 

should 
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15 

Page 


Line 
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i 16 
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Page 


Line 
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CERTIFICATE OF REPORTER 

STATE OF NORTH CAROLINA ) 

COUNTY OF FORSYTH ) 

I, Laura P. Ream, the officer before whom 
the foregoing deposition was taken, do hereby certify 
that the witness whose testimony appears in the 
foregoing Reposition was duly sworn by me; that the 


testimony of said witness was taken by me to the best 
of my atvTTi ty and thereafter reduced to typewriting 
under my direction; that I am neither counsel for, 
related to, nor employed by any of the parties to the 
action?;n vjhich this deposition was taken, and 
^ufthelr* that I am not a relative or employee of any 
P^iorngy of counsel employed by the parties thereto, 
nor fi^|i^S|ally or otherwise interested in the 
outcompgifi^the action. 
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County of Forsyth 
State of North Carolina 
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